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Code of Practice for Third Party Funding of Arbitration 

issued on 7 December 2018 
 

Joseph Chung 
 
The Arbitration and Mediation Legislation (Third Party Funding) (Amendment) Ordinance 2017 (Amendment Ordinance) 
amends the Arbitration Ordinance (Cap. 609) and the Mediation Ordinance (Cap 620) to allow third party funding of 
arbitrations and mediations respectively. Our previous article details the provisions of the Amendment Ordinance.   
 
The Amendment Ordinance came into operation on 23 June 2017, except for certain provisions, pending the putting into 
place of a code of conduct setting out the practices and standards with which third party funders will ordinarily be 
expected to comply, as explained in our previous article. 
 
A code of conduct (called Code of Practice for Third Party Funding of Arbitration) has now been issued (on 7 
December 2018).   A notice was also gazetted the same day, appointing 1 February 2019, as the date on which the 
new Arbitration Ordinance provisions come into operation. The commencement of the New Mediation Ordinance 
provisions has been deferred, pending further discussions between the Department of Justice and mediation 
community and relevant shareholders on certain issues concerning third party funding of mediation.   
 

 
 

Hong Kong Court refuses to recognise arbitral award on 

public policy ground 
 

KK Cheung 
 
In the recent case of Z v Y [2018] HKCFI 2342, Hong Kong’s Court of First Instance (CFI) held that recognition of an 
arbitral award (Award) of the China Guangzhou Arbitration Commission (Commission) should be refused under section 
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95 (3) (b) of the Arbitration Ordinance (Cap 609) because it would be contrary to public policy to enforce the Award in 
Hong Kong, when there were valid grounds to claim that the guarantee (on which the claim in the arbitration was 
based) secured obligations under contracts tainted by illegality. It held that the arbitral tribunal had failed to give 
adequate reasons as to why it accepted the guarantee to be valid and legally enforceable. The tribunal’s failure to 
explain adequately why it upheld the validity of the guarantee also cast doubt, the Court said, on its acceptance of the 
existence of a valid and binding arbitration agreement in the guarantee.  
 
Background 

 
The CFI granted the Applicant leave to enforce the Award in Hong Kong. The Respondent then applied, under section 
95 of the Arbitration Ordinance (Cap 609) to set aside the order granting such leave on the grounds that:  
 
(1) the guarantee was void and invalid under both PRC and Hong Kong law for illegality; 
(2) there was no arbitration agreement; 
(3) she was not given proper notice or opportunity to appoint her arbitrator to the tribunal; 
(4) she was under incapacity as a party to the arbitration agreement;  
 
Court’s Decision 

 
The Court allowed the Respondent’s application and held as follows. 
 
Illegality ground 

 
The Applicant’s claims against the Respondent in the arbitration were made on the basis of a guarantee under which 
the Respondent guaranteed payment of a debt allegedly due to the Applicant by a Mainland company (HD).The debt 
was said to be due by HD to the Applicant under supply contracts. The Respondent’s case was that there were sham 
arrangements and loan arrangements disguised as supply contracts, which contravened PRC laws and constituted the 
criminal offence of “fraudulent contracts” and that the guarantee was void and invalid under both PRC and Hong Kong 
law.  
 
The Court said that on a careful review of the Award it was unclear whether the tribunal had thoroughly considered the 
issues of illegality raised by the Respondent, such that the Court had serious reservations as to the reasons given by 
the tribunal as to why the Respondent’s claims were dismissed. The Respondent’s claims as to sham transactions 
were credible and supported by evidence, the Court said, and should be thoroughly considered by the tribunal, and the 
dismissal of such claims adequately explained. The reasons may be short, the Court said, as long as the factual and 
legal basis were explained and the reasoning expressed, to enable the parties to understand how, and why, a finding 
was made on a material issue, and how a conclusion was reached by the tribunal.  
 
The Court said that the tribunal had failed to give any adequate reason as to why it had concluded that the 
Respondent’s claim of illegality of the underlying debt had not been established. The important issue of whether the 
underlying debt was illegal and unenforceable under PRC law, so as to render the guarantee void and unenforceable 
against the Respondent, was not addressed in the Award with adequate reasons, and it would offend the Court’s 
notions of fairness and justice to enforce the Award when it might be tainted by illegality, and when a significant issue 
brought before the tribunal for determination had not been seen to be properly considered and determined, contrary to 
the parties’ legitimate and reasonable expectations. 
 
No arbitration agreement ground 

 
The Respondent claimed that there was no binding arbitration agreement since the arbitration clause in the guarantee 
was vague and uncertain, providing only that parties “may” apply to the Commission for arbitration. The Court rejected 
this argument. It said that the word “may” conferred on the parties the option of submitting the dispute to binding 
arbitration and that if a party chose to exercise such option, the other party would be bound to accept the reference.  
There was no evidence on PRC law to suggest that the contrary should be the position.  
 
The Respondent also claimed that the guarantee was not signed by the Applicant, and there was no evidence that the 
Applicant had agreed to the document, or become a party to the guarantee and arbitration agreement. The Court said 
that under Hong Kong law it was arguable that the guarantee and arbitration agreement was not concluded in law, such 
as to render the Applicant a party to the guarantee and arbitration agreement. The guarantee was expressed to be 
governed by PRC law. However, the question of the validity of the guarantee under PRC law was not addressed in the 
Award and no reason was given to support the tribunal’s finding that there was a valid guarantee under PRC law, apart 
from the fact that it was signed by the Respondent as a person with legal capacity and that it did not contravene any 
law and should be enforced. This was distinct, the Court said, from whether the Applicant had become a party to the 
agreement evidenced by the guarantee. 
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No proper notice ground 

 
This Court rejected the Respondent’s claim that she was not given proper notice of the appointment of arbitrators. If 
there was a valid arbitration agreement, the parties had agreed to submit to arbitration by the Commission and to be 
bound by the China Guangzhou Arbitration Commission Arbitration Rules (Rules), the Court said. Pursuant to those 
Rules, the Commission had delivered to the Respondent the notice of arbitration, a copy of the Rules and list of 
arbitrators. Under Rule 94 (1), a party to the arbitration has to appoint its arbitrator within 20 days from its receipt of the 
Commission’s notice of acceptance of the arbitration. The Applicant appointed its arbitrator to the panel, but the 
Respondent failed to make her appointment, whereupon the Commission proceeded, in accordance with Rule 94 (2), 
to appoint the arbitrator for her as well as the 3rd arbitrator. The Commission later notified the Respondent that the 
substance of her jurisdiction challenge would be dealt with by the tribunal, and the tribunal decided to deal with that in 
the Award - all as permitted under the Rules. The Respondent’s failure to comply with the Rules in appointing her 
choice of arbitrator, whether by virtue of her own ignorance or misunderstanding of the Rules, or as a result of the 
conscious decision of herself or her legal advisers, was no ground, the Court said, to complain of the Commission’s 
appointment of arbitrators in accordance with its powers under the Rules. 
 
Incapacity ground 

 
The Respondent had only been able to adduce evidence of having been diagnosed with “severe depression”, which 
was inadequate, the Court said, to support her assertion that at the time she signed the guarantee, she did not have 
the necessary mental capacity to understand the nature of her acts and documents she signed, or to enter into a legally 
binding contract. She had not discharged her burden of showing that the guarantee was not signed by her, that she did 
not know what she had signed, or that she lacked mental capacity as a result of her alleged depression at the relevant 
time.   
 
Comment 

 
Enforcement of PRC arbitration awards may only be refused on the exhaustive grounds listed in section 95 of the 
Arbitration Ordinance.  
 
Under section 95(3)(b), enforcement of a Mainland award may be refused if it would be contrary to public policy to 
enforce the award. “Contrary to public policy” means something so “shocking to the court’s conscience” or “offensive to 
our notions of justice and morality” or, in terms of an arbitration process, conduct on the part of a tribunal that is 
“serious, even egregious”; this is said to be a stringent test to be sparingly applied. This judgment shows that where 
arbitral awards are based on contracts where illegality is alleged, the Hong Kong Court will expect the tribunal to have 
given adequate reasons for finding no such illegality, before allowing the arbitral award to be enforced in Hong Kong. 
 
 
 
 
 

Hong Kong Court remits award back to arbitral tribunal due 

to serious irregularity  
 

KK Cheung 
 
The recent case of P v M [2018] HKCFI 2280 concerned an appeal against an arbitral award on the grounds of serious 
irregularity, under section 4 of Schedule 2 of the Arbitration Ordinance (Cap 609). The Court held that the arbitral 
tribunal failed to comply with section 46(3)(b) of the Arbitration Ordinance by not giving a party a fair and reasonable 
opportunity to present its case and to deal with the opponent's case. The Court remitted the award back to the arbitral 
tribunal for reconsideration, rather than setting it aside. 
 
Background 

 
Under a construction contract, P engaged M as its main contractor to carry out construction works (Contract). The 
Contract contained an arbitration agreement which provided for domestic arbitration in accordance with the Domestic 
Arbitration Rules (2014 Edition) of the HKIAC. Schedule 2 of the Arbitration Ordinance applied to the arbitration 
agreement. 
 
GCC 27 and 28 of the Contract required a contractor to give notice of its loss and expense claim.  
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Arbitration  

 
M claimed for its site expenses and overheads as well as its extended CAR and EC insurance costs for the period from 
1 October 2013 to 8 March 2014 (Disputed Amount). M’s case was that there was no need for a notice in respect of its 
claim, but that if there was a need for notice, then there was waiver or estoppel.  
 
P referred the arbitral tribunal to a schedule of list of issues, in which P highlighted that M had not given any notice 
pursuant to GCC 28, and emphasized that M did not allege that it had done so.  
 
During the course of the arbitration, M’s letter of 30 September 2013 (September Letter) and its email dated 20 
November 2013 attaching a breakdown of costs (November Breakdown) emerged.  
 
The tribunal allowed the Disputed Amount representing M’s costs of insurance and its site overheads and expenses for 
the extended period of work, by finding that the September Letter and November Breakdown constituted M’s 
notification of claim under GCC 27 and 28.  
 
Application to court to challenge interim award  

 
P made an application to challenge parts of the interim award made by the arbitrator, on the ground of serious 
irregularity, under section 4(2)(b) and/or 4(2)(c) and 4(3)(c) of Schedule 2.  
 
P claimed that the tribunal exceeded its powers and/or failed to conduct the arbitration in accordance with the 
procedure agreed by the parties, by finding in the Award that the September Letter and November Breakdown 
constituted notification of M’s claims for site overheads and insurance costs pursuant to GCC 27 and 28, when M had 
never claimed in the arbitration that any notice of claim had ever been given, or was relied upon by M. 
 
The Court referred to Article 6.3 of the HKIAC Domestic Arbitration Rules, which states that:- 
 

“… the Respondent shall send to the Arbitrator a Statement of Defence setting out a full description in narrative 
form of the factual matters and contentions of law in the Statement of Claim which he admits or denies, on what 
grounds, and specifying any other factual matters…” (emphasis added) 

 
The Court said that M should have stated facts and grounds which supported its denial of the lack of compliance with 
GCC 28 or absence of any notice of claim in the Statement of Defence, but had not done so. Neither M nor the tribunal 
had made it clear to P that the September Letter and November Breakdown would be relied upon. P had therefore 
been deprived of the fair opportunity to deal with any pleadings and submissions to the September Letter and 
November Breakdown and to present its case and make submissions to the tribunal on their effect and adequacy as 
proper notices under the Contract. It was possible, the Court said, that the tribunal might have reached a different 
decision on M’s claim for the Disputed Amount, after hearing P’s submissions.  
 
The Court said that it accepted that a balance had to be drawn between the need for finality of an award and the need 
to protect parties against the unfair conduct of the arbitration and that only an extreme case should justify the court’s 
intervention.  On the facts of this case, the Court. Found that there was a serious error which affected due process and 
the structural integrity of the arbitral proceedings.   
 
The Court said that, as recognised by section 46(3) of the Arbitration Ordinance and Article 5.1 of the HKIAC Domestic 
Arbitration Rules adopted by the parties in the arbitration, parties should be treated fairly, and with equality and it is a 
fundamental rule of natural justice that each party should be given the fair and reasonable opportunity to present its 
case and to deal with the case of its opponent.  Parties to an arbitration have the right to expect, the Court said, that it 
will be conducted fairly, in accordance with the procedure they had agreed under the rules to which they had submitted 
as governing the arbitration, the conduct of the arbitration, and the rules of pleading of their case.  
 
The tribunal had therefore failed to comply with section 46(3)(b) of the Arbitration Ordinance and to conduct the 
proceedings in accordance with the procedure agreed by the parties, which constituted serious irregularity within the 
meaning of section 4(2) of Schedule 2. 
 
Award 
 

Section 4(5) of Schedule 2 states that:- 
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“The Court must not exercise its power to set aside an award or to declare an award to be of no effect, in whole 
or in part, unless it is satisfied that it would be inappropriate to remit the matters in question to the arbitral 
tribunal for reconsideration.” (emphasis added) 

 
Since no allegation had been made by P that the arbitrator was biased, not fit to determine the issues or had 
misconducted himself and since the challenge was confined to the issue of whether notification of the claim had been 
given of the Disputed Amount,  the Court considered it appropriate to remit the matter to the tribunal for the purpose 
only of enabling directions to be given for P to make proper submissions to the tribunal on the meaning and effect of 
the September Letter and November Breakdown and whether they may constitute valid notification of claims under the 
Contract. Submissions in reply could then be made by M.  
 
The Court therefore exercised its express power under section 4(3)(a) of Schedule 2, to remit the matter back to the 
tribunal.  
 
Comments 

 
This case serves as a reminder of the duty of an arbitral tribunal to act in accordance with the procedure agreed by the 
parties to the arbitration.  
 
Although P succeeded in the application, it may have been disappointed with the Court’s order to remit the award back 
to the same arbitrator for re-consideration. The arbitrator may still decide against P after considering the parties’ 
submissions on the meaning and effect of the September Letter and November Breakdown. Such post-hearing 
submissions on issues which had not been raised at the hearing, arguably, should not be allowed by the arbitrator after 
the hearing, especially when witnesses may need to be re-called for speaking to the September Letter and November 
Breakdown. 
 
 
 
 
 

Hong Kong Court orders director to personally pay litigation 

costs  
 

Justin Yuen 
 
Background 

 
It appears that Big Island Construction (HK) Limited (BIC) and Wu Yi have had a long drawn out battle since 2005, with 
numerous judgments reported, starting from the District Court and going all the way up to  the Court of Final Appeal. 
The Wu Yi Parties made an application under s 52A of the High Court Ordinance (Cap 4) for an order for a director of 
Big Island, Mr Lee, to personally bear the costs orders made against the company in three High Court Actions (Big 
Island Construction (HK) Ltd v Wu Yi Development Co Ltd & Anor, [2018] HKCFI 899). The Wu Yi Parties claimed that 
being the 99.99% beneficial shareholder of BIC, its director, sole funder, and person in control of the Actions, Mr Lee 
stood to gain personally from the litigation. He was the real party to the litigation (the Real Party Ground).  
 
Mr Lee denied that he was the real party and opposed the application on 4 grounds, namely that: 
 
(1) there was  a dispute as to  facts and the summary procedure was not appropriate (the Procedural Defence); 
(2) there had been gross delay on the part of the Wu Yi Parties in issuing the present application and such delay had 

caused prejudice to him (the Defence of Delay); 
(3) there had been previous applications made to hold Mr Lee personally liable, which had failed and there was no 

appeal (the Defence of Failed Previous Applications); and 
(4) it was open to the Wu Yi Parties to apply, as against BIC, for further security for costs and yet they had failed to do 

so (the Defence of Security for Costs). 
 
Decision 

 
The Court granted the application and held that Lee was the real party to the litigation and should personally pay the 
costs. Although the Court found that there had been gross delay by the Wu Yi parties in taking out the s.52A 
application and lack of warning to Mr Lee, it also found that there had been no prejudice to Mr Lee. It said that to deny 
the Wu Yi Parties the claim for costs in the face of Mr Lee’s relentless pursuit of a HK$102 million false claim through 
an impecunious company all the way up to the Court of Final Appeal, would be a disproportionate punishment and that 
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any prejudice to Mr Lee arising from the delay could have been remedied by reducing the amount of interest that the 
Wu Yi Parties could charge him.   
 
The Real Party Ground 

 
The Court referred to the relevant legal principles applicable to a s.52A application, including that where a non-party did 
not merely fund the proceedings, but substantially controlled or at any rate was to benefit from them, justice will 
ordinarily require that if the proceedings fail, he would pay the successful party’s costs. He is regarded as the “real 
party” to the litigation. The Court said that a non-party’s conduct in giving dishonest evidence or running a claim which 
he knows to be false in the primary proceedings is a relevant factor in deciding whether to order costs against him. 
 
Mr Lee was found to be the real party to the litigation because: 
 
(1) He owned and controlled BIC  
 
(2) He had not denied that he had control and management of the Actions - So any “authority” from BIC would 

necessarily have come from himself as controlling shareholder and director of BIC.  It was sufficient if he was a 
real party in very important and critical aspects and it was not necessary for a non-party to be the only real party 
to the litigation. 

 
(3) He had solely funded the Actions - Mr Lee admitted that he funded or borrowed to fund the Actions. 
 
(4) He would have benefitted substantially from the Actions - if BIC had been successful in its claim for 

repayment of loans of over $100 million, Mr Lee would have benefitted substantially as the only beneficial owner 
and also as a creditor of BIC. 

 
(5) He had caused litigation to be pursued for the purpose of advancing a claim which he knew to be false - 

BIC was found to have invented the claim and fabricated evidence to pursue it. The Court said that a person like 
Mr Lee who causes litigation to be pursued for the purpose of advancing a claim which he knows to be false has 
no reason to feel affronted or aggrieved, when the falsity is exposed and he is required to meet the cost of that 
litigation.  

 
The Procedural Defence 

 
Mr Lee argued that there were disputes as to facts relating to whether he was a real party. However the Court ruled 
that Mr Lee had not even shown matters capable of belief when tested against contemporaneous circumstances and 
the trial judge’s findings. Therefore the Court should not consider turning a summary procedure into one for discovery 
or cross-examination. The Procedural Defence failed.  
 
The Defence of Delay 

 
The Court referred to the relevant principles as follows: 
 

 There is no restriction as to the stage at which an order can be made. However, it should be made at an early 
opportunity.     

 Where there was no cause of action against a non-party, the time to join him for costs was usually after judgment 
in an action. 

 Delay is often a matter for the court to take into account. 

 Delay in itself is not sufficient.  

 The non-party had to show real prejudice to him caused by the delay. 
 
In the present case, although there was delay of about 4 years in taking out the application, there had been complex 
appeals on costs and the outcome of them was relevant to the s.52A applications. The delay had, the Court said, been 
exacerbated by the lack of warning to Mr Lee. It said in relation to a non-party, against whom the applicant had a cause 
of action, that even if the applicant could provide a good reason not to join the non-party, he should warn the non-party 
at the earliest opportunity of the possibility that he may seek to apply for costs against him. However, the court said that 
the importance of a warning would vary from case to case and might depend on the extent to which it would have 
affected the course of the proceedings. If the third party against whom an order for costs was sought was the real party 
to the litigation, the absence of a warning might be of little significance. Here, the Court said, the lack of warning in itself 
was irrelevant in view of Mr Lee’s litigation misconduct. 
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The Defence of Failed Previous Applications 

 
The Court rejected Mr Lee’s argument that inaction on the part of the Wu Yi Parties for three and a half years may have 
lured him into a false sense of security as regards personal costs. The Court said that Mr Lee was a central figure in 
the Actions and the judge’s dismissal of previous applications was on the basis of submissions alone and on 
procedural grounds, as opposed to merits. The Wu Yi Parties had done nothing positive, the Court said, to waive their 
rights against Mr Lee.  
 
The Defence of Security for Costs 

 
This defence also failed. The Court said that the availability of an option for security for costs that could but was not 
taken is a strong argument against an order for costs against a non-party, but the modern trend is that a failure to apply 
for security for costs does not preclude a successful application for an order for costs against a third party. The Court 
said the fact that the Wu Yi Parties had already obtained security for costs up to trial and could have asked for further 
security when the trial was adjourned with more dates allotted, did not undermine their rights in the section 52A 
applications. Quoting an authority, the Court said “….security for costs is not a remedy in all cases in which justice calls 
for an order for the award of costs against a non-party. Security cannot be ordered against a defendant … it is not 
reasonable to expect a defendant to make further applications to the court at every stage when it appears that costs 
are escalating so as to render the amount of security previously awarded insufficient. And the availability of the remedy 
is scarcely a reason for denying the existence of jurisdiction to make an order for costs against the “real party” at the 
end of the trial of an action …” 
 
Comment 

 
We are often asked by clients whether it is possible to claim costs against the directors or shareholders of a company 
personally. The usual answer is “no” as the company’s directors are protected by the corporate veil in the absence of 
fraud. Nonetheless, as illustrated by this case, the court is more willing to exercise its discretion to pierce the corporate 
veil in the event a costs order which is not met by the losing opponent and where the director was a “real party”, closely 
connected with and controlling the proceedings. 
 
 
 
 

When will the Hong Kong courts set aside arbitral awards 

for arbitrator misconduct? 
 

Joseph Chung 
 
Background 

 
N v W [2018] HKCFI 2405 concerned a project in which the Government was the employer, the Plaintiff’s parent 
company (Parent) the main contractor, the Plaintiff the administrator, and the Defendant a sub-contractor. In a related 
arbitration between the Government and the Parent, WL acted as lawyers for the Parent. In the present arbitration, the 
Defendant’s legal representatives (TC) worked in collaboration with WL for the Defendant. It was the Plaintiff’s case 
that WL acted in a position of conflict of interests, since it was in possession of confidential information of its former 
client, the Parent, and/or the Plaintiff, and there was a risk that WL had disclosed to the Defendant such confidential 
information, so as to prejudice the Plaintiff’s interests as well as the fairness of the arbitration.  
 
The Plaintiff made its complaint concerning WL acting for the Defendant in the arbitration and requested that closing 
submissions be postponed or the arbitration stayed, pending investigation by the Law Society of Hong Kong into the 
Plaintiff’s complaint against WL (Investigation). 
 
The arbitrator refused its request and issued his award because: 
 
(1) the closing submissions and publication of the award should not be indefinitely delayed pending the Investigation; 
(2) the Plaintiff did not explain how and in what way the Plaintiff might have been prejudiced by the collaboration 

between WL and the Defendant’s legal representatives; and 
(3) the Plaintiff did not suggest what documents/evidence produced in the arbitration had been improperly obtained, 

should be struck out or given little weight in view of their having been obtained improperly. 
 
The arbitrator pointed out that if there was further development in the Investigation and new matters should be raised 
or discovered in the Investigation which would materially affect the admissibility of evidence because of any breach of 
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confidentiality, the Plaintiff could raise those matters with the arbitrator before publication of the award. The Plaintiff did 
not pursue any further relief. 
 
The Plaintiff then applied for an ex parte injunction to restrain TC and WL from continuing to act in the present 
arbitration. For reasons not explained by the Plaintiff, such injunction was refused by the Court.  
 
Application to CFI 

 
The Plaintiff claimed that the arbitrator had misconducted the arbitration proceedings in that he (i) failed to address the 
professional misconduct of the Defendant’s legal representatives and the credibility of the Defendant itself, causing 
substantial injustice to the Plaintiff; and (ii) did not accede to its request to postpone the making of closing submissions, 
or to stay the arbitration, pending the outcome of the Investigation. Pursuant to the previous version of the Arbitration 
Ordinance (Cap 341), the Plaintiff applied to the Court to: 
 
(1) remit the arbitration award for reconsideration by the arbitrator by reason of a defect or error patent on the face of 

the award and/or misconduct of proceedings by the arbitrator (Section 24); or 
(2) set aside the arbitration award by reason of misconduct by the arbitrator (Section 25). 
 
Decision  

 
The Court referred to some of the cases in which awards have been set aside for misconduct, including instances of:  
 

 Corruption, bribery, and the arbitrator calling witnesses or taking evidence in secret without giving the parties an 
opportunity of dealing with the evidence.  

 Failure to act fairly and impartially, giving the parties a reasonable opportunity to present their cases and to deal 
with the cases of their opponents. 

 
The Court pointed out, however, that the mere fact that the arbitrator made errors of fact or law does not constitute 
“misconduct”. Further, bearing in mind the objectives of the Arbitration Ordinance to uphold the validity of arbitration 
agreements and the finality of arbitral awards, the Court would only exercise its discretion to set aside an award for the 
arbitrator’s misconduct under section 25 of the Ordinance, if there was serious, even egregious, conduct of the 
arbitrator which offends the Court’s most basic notions of justice, morality, and fairness, and which results in a denial of 
due process and serious prejudice to a party. 
 
Rejecting the Plaintiff’s application, the Court found that: 
 
(1) Even if the arbitrator had made a mistake of law or of fact in applying the wrong test for ascertaining whether the 

Plaintiff had valid grounds to complain of WL working in collaboration with TC for the Defendant in the arbitration, 
that did not by itself constitute misconduct. The Court was not entitled to review the merits of the arbitrator’s 
decision and had no jurisdiction to set aside or remit an award on the ground of errors of fact or law. 

 
(2) When the Plaintiff made its complaint concerning WL acting for the Defendant, the Plaintiff only requested the 

arbitrator to adjourn or postpone the parties’ closing submissions. The Plaintiff had not pursued any further relief 
from the arbitrator after its failed application to the Court for injunctive relief against TC and WL and after the 
arbitrator refused its application for an adjournment. The Plaintiff could have made submissions to the arbitrator 
when the hearing resumed on (i) the prejudicial effect of WL and TC continuing to act for the Defendant in the 
arbitration, (ii) WL’s breach of professional duties, and (iii) the credibility of the Defendant’s witnesses, if the 
Plaintiff claimed that the Defendant had knowledge of WL’s role and had lied about WL’s collaboration with TC 
and/or WL’s possession of confidential or other information of the Plaintiff. That was not done. The Plaintiff was 
simply content to proceed with making the closing submissions and made no further application to the arbitrator to 
withhold or stay the publication of the award. The arbitrator did not therefore have the opportunity to deal with and 
cure the alleged irregularity now said to constitute misconduct and it was unfair to now permit the Plaintiff to set 
aside the award on the basis of such irregularity. It could be said that the Plaintiff had waived any alleged 
irregularity that may have arisen by virtue of WL’s involvement in the arbitration.  

 
(3) By failing to produce evidence of any actual misuse or wrongful disclosure of the Plaintiff’s confidential information 

which had affected the award, the Plaintiff had failed to demonstrate to the Court the serious prejudice it sustained 
as a result of the alleged misconduct of the arbitrator. On the face of the award, it could not be seen how the 
arbitrator’s findings on repudiation could have been affected.   

 
Comment 

 
When asked to exercise discretion to set aside an award for the arbitrator’s misconduct, the court is only concerned 
with the structural integrity of the arbitration proceedings. If a party failed to make submissions or produce evidence, 
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such that the arbitrator did not have the opportunity to rule on the issues, and the court could not see how the arbitrator 
could have reached a different decision after hearing its submissions, the court is likely to uphold the validity of the 
arbitration agreement and the finality of the arbitral award.  
 
Given that the construction circle in Hong Kong is relatively small, it is not uncommon for law firms to run into conflicts, 
directly or indirectly. The usual remedy sought by the party who feels aggrieved is to obtain an injunction restraining the 
law firm conflicted out from continuing to act. In McKenna  & Co (a firm) v. Johnson, Stokes & Master (a firm) (1992), it 
was held that the test to be applied for granting an injunction was whether a reasonable man, informed of the facts, 
reasonably anticipates a danger that confidential information provided to solicitors might be used to damage the 
interests of those who provided it. The Plaintiff in the present case did apply for such injunction but failed 
(unfortunately, the reason for the Court refusing to grant it is unclear from the judgment). In such case, the plaintiff has 
to show actual misuse or wrongful disclosure of its confidential information in order to set aside the award-the mere 
danger of the same happening is not good enough. 
 
 
 
 
 

Justin Yuen promoted to partner 
 
We are pleased to announce that Justin Yuen has been promoted to partner, with effect from 1 January 2019. Justin 
is qualified in Hong Kong, New South Wales and England & Wales and has 14 years’ post-qualification experience in 
Hong Kong. He was with Deacons, as an Associate from 2007 to 2008 and re-joined Deacons as a Senior Associate in 
February 2016. Prior to re-joining Deacons he was Legal Counsel for Chinese Estates Group, handling litigation and 
arbitration matters for the Group, and was a Senior Associate with Clyde & Co, handling contentious and non-
contentious construction related matters. Justin’s practice is mainly in the field of construction and he acts for 
developers, contractors and sub-contractors. He is currently handling numerous arbitration matters, as well as litigation 
and mediation. His work often involves cross-border commercial and construction disputes. Justin also advises clients 
on construction project documentation, including tender documents. 
 
 
 
 
 

Recent publications  
 
Data protection: Is compliance good enough? 
 
New regulatory approach for virtual assets 
 
SFC announces thematic review 
 
Male employees to enjoy five days’ paternity leave   
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KK Cheung 
kwokkit.cheung@deacons.com.hk 
+852 2825 9427 
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